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Meeting the Challenge of Brownfield Redevelopment
Ahab Abdel-Aziz
 and Shari Elliott

Brownfield redevelopment issues have been commanding much overdue attention in Canada over the past few years. Brownfields are frequently fenced derelict properties that would have been centerpieces of once vibrant but now declining industrial communities. They are often found in otherwise commercially desirable waterfront lands whose redevelopment is impeded by a matrix of legal and economic obstacles. Brownfield redevelopment can be an engine for urban renewal, economic development and job creation. It is capable of transforming abandoned, idled or underused commercial and industrial sites, which can be a key to successful urban redevelopment. 

In this paper we outline some of the key obstacles that stand in the way of brownfield redevelopment. Subsequently we examine what is required from the federal government for an effective brownfields initiative and offer a summary of the approach taken in the United States. 

1)
Obstacles to Redevelopment TC 
The obstacles consistently identified by the proponents of brownfield redevelopment can be summarized as follows:

1. uncertain and unacceptable civil and regulatory legal liability regimes; 

2. inconsistent, unclear, unhelpful, exceedingly onerous and unscientific remedial requirements imposed by the various levels of government;

3. regulatory hostility toward the owners of contaminated lands and the lack of a facilitative attitude among the regulators at all levels of government;

4. absence of adequate and consistently accessible expertise within government agencies dedicated to the development of brownfields;

5. the requirement for large capital investment;

6. unwillingness of lenders to provide financing on potentially contaminated sites; and

7. lack of a common vision and a consistent system for development.

Typically, brownfields do not exist where the market value of contaminated property exceeds the cost of remediation to applicable regulations and guidelines. Provided they are in the hands of solvent, socially responsible actors, those properties are typically remediated and sold for development. The brownfields stalemate arises most frequently when the cost of remediation to applicable regulatory criteria exceeds market value, and where the risk profile of the property encourages long-term management. Hence, the problems typically facing contaminated sites are intensified in the case of brownfields.

The following is intended to provide an overview of the obstacles to redevelopment by type and example, without attempting to provide an exhaustive list of the problems that arise under the legislation of federal and  provincial jurisdictions. 

2)
The Developers’ Problem: Rounding the Bases TC 
Several United States based companies, which are essentially hybrids of environmental engineering and real estate development firms, have sought brownfield development opportunities in Canada over the past few years. Through their extensive United States based brownfield redevelopment experience, these American firms have developed highly sophisticated skill sets and are expert in navigating the complex labyrinth of residual liability and economic feasibility that typically confounds brownfield redevelopment undertakings. Despite the breadth of their experience, these firms have yet to find their way in the Canadian context. They, along with Canadian firms seeking to establish similar expertise, have been largely unsuccessful in “getting to first base”. 

“First base” in this scenario consists of convincing the corporate owners of desirable brownfield sites to entertain parting with title to the property, and control of the risk profile of a contaminated site. Normally, the owners, acting rationally, are unwilling to accept the risks of civil liability to subsequent third-party owners and occupants of the redeveloped sites in addition to the regulatory liability arising out of the changed use of the site. Most owners, acting rationally, choose to keep such sites vacant as the best available strategy for managing the risks under the current liability regime, rather than opting for redevelopment where the potential liability is infinite both over time and in magnitude. 

The brownfield developers, as opposed to most subsequent third party owners, are prepared in many instances to accept a transfer of liability from the current owners. However, there is no provision in any current federal or provincial legislation to permit liability transfers that would be binding on regulators and third parties. In effect parties can contractually allocate their future risks commensurately with their respective returns, but regulators and third parties alike (such as subsequent or neighboring property owners and occupants) are entirely at liberty to pursue former owners when liabilities (e.g. damages) subsequently become evident.

If those who are committed to the commercial revitilization of brownfields was able to reach first base (and convince corporate landowners that they are capable of eliminating the residual environmental liability, which is a task that is difficult, if not impossible to accomplish in Canada), their problems would be only just beginning. 

To reach “second base”, brownfield developers must work their way through the marvel that is the combined federal, provincial and municipal legislative base to find a consistent set of rational, science-based remediation requirements and standards. For example, in a waterfront property in Vancouver, they could be stymied by trying to base their economic assessment on compliance with the Aquatic Life remediation criteria set out in British Columbia’s Contaminated Sites Regulations (“CSR”). This is because in the wake of the conviction of the City of Hamilton
 for seepage out of a landfill site their lawyers would have to advise them that, even if they complied with the provincial CSR, they could face prosecution for breach of the federal Fisheries Act. Unlike the CSR, criminal liability under this federal legislation is not based on any defined criteria. 

Similarly, whether in British Columbia or in Ontario, they would be left wondering whether they could base project economics on risk assessment that is specific to the site – which could lead to huge cost savings without an increase of environmental risk. Theoretically, site-specific risk assessment is an option available in some provinces. In reality, the lack of any strong regulatory commitment to, and a mature framework for, risk assessment frequently makes any such assessment a pleasant dream that is beyond reach. 

If a project were to be conducted on lands subject to federal jurisdiction, brownfield developers could face the prospect of becoming entangled in the exceedingly cumbersome process prescribed by the Canadian Environmental Assessment Act (“CEAA”). The CEAA currently requires an assessment of the impact of remediation projects coming within the framework of that Act. They could also find themselves dealing with any one of a number of federal agencies, each potentially designated as the “responsible authority”, none of which may have environmental assessment capability. 

In short, they would have no clear criteria for remediation, an uncertain choice between contradictory provincial and federal criteria (where any criteria exists at all) and no established means of tying remediation to scientifically quantifiable risk. 

To reach “third base” brownfield developers would then have to consider and accommodate the many layers of municipal requirements that govern issues of land use planning and the environment. For example, whether the candidate site was located in the Oakville, Ontario, or in Kamloops, British Columbia, they would likely be faced with a demand by the municipality, for a Record of Site Condition (“RSC”) or a “Site Profile” respectively. Such requirements are part of the widespread municipal effort to avoid liability for regulatory negligence and are a reflection of public fears and ignorance within municipal decision making. Developers may then be faced with the landowner’s refusal to provide such documents because, in the circumstances, they are not required by provincial legislation and providing them can increase the owner’s liability for negligent misstatement. 

Similarly, in the City of Vancouver and the City of Toronto, they would likely fail to obtain building permits for want of municipally required and extraordinarily onerous indemnity agreements (which the current owners would likely refuse to provide). They could also be faced with municipal attempts to impose the most stringent remediation criteria, even in circumstances where the applicable federal or provincial legislation does not require them.

Actually reaching “home base” may only be achieved by persuading environmental regulators to provide some manner of binding assurance that the contemplated Remediation Action Plan (“RAP”) will bring an end to civil and regulatory liability for historical issues, and once the remediation is complete, that the site in fact meets the requirements imposed. In British Columbia, after payment of heavy fees and delays, which can last years, regulators will provide an approval in principle for the RAP and a certificate of completion after remediation. Both of these will be subject to the whim of the regulator, subsequent changes in standards, and subsequent changes in land-use – even after the property is sold. In Ontario, if regulators are persuaded to examine either the RAP or the post remediation closure report, they may refuse to approve the remediation, they may even rescind such approval in retrospective. In short, there is virtually no place in the country where the proponents of brownfield redevelopment can either obtain civil and regulatory closure with significant finality or quantify their future financial risk for insurance or planning purposes.

At this juncture the baseball analogy breaks down. We are out of bases but our developer must keep on running even as the rules of the game change with each additional inning. The next challenge will be to convince citizens’ groups, wary prospective purchasers and occupants of the environmental worth of the proposed undertaking. This task will be made all the more difficult by the irrational panic and paranoia exhibited toward even marginally contaminated sites by government authorities and courts alike (i.e., the parties trusted by the public to evaluate the risks are themselves running scared from any potential popular backlash and risk of liability).

Beyond laying to rest public concerns, brownfield redevelopers must also convince a banker that the risks associated with the project are worth taking. If the bank is one of Canada’s leading chartered banks, it will in all probability flatly refuse to finance the project. It will be driven in this refusal by two primary fears. First, it fears exposing itself to regulatory and civil liability should it come into possession of the site. Second, it fears any potential inability to realize on the security of a contaminated site.

Even supposing that redevelopment proponents successfully negotiate this myriad of obstacles – which in Canada is so difficult at present – they still have to find enough return in the project to justify the investment of money, effort and frustration. Given the difficulty and expense of the task and the higher than usual risks, the rate of return would have to at least equal, if not, exceed that provided by available greenfield sites.

In short, the task of brownfield redevelopment is formidable because the system within which it is to occur is one that is geared by the regulators and civil courts toward creating an unwieldy liability scheme that assigns liability to all available deep-pockets. At the same time, the necessary participants in brownfield redevelopment (owners, bankers and municipalities) are focussed solely on the management and minimization of those liabilities through means that render redevelopment so difficult. The brownfields problem is intensified by the fact that each of the players is required to take significant steps to manage not only existing but also any potential liabilities. 

An enhanced ability to (i) identify the actual environmental risk, (ii) define the solution to quantify the risk with certainty, (iii) allocate the financial risk to one party, and (iv) obtain closure to liability once the solution is implemented would do much to facilitate brownfields redevelopment and allay the concerns of all interested parties.

3)
Breaking the Brownfields Stalemate Through Federal Intervention TC 
Breaking the brownfields stalemate requires a comprehensive framework aimed at making the task a feasible and even attractive proposition. This in turn requires a vertically integrated approach to the management of legal liability, the entrenchment of risk assessment based remediation as a feasible option, and the facilitation of capital.

Ideally, a single agency should be made responsible for brownfield redevelopment on a national basis. However, that ideal is not achievable in a federal system. Federal constitutional jurisdiction over environmental law has been evolving steadily since the Supreme Court of Canada’s Old Man River decision.
 While the courts have signaled receptiveness to federal leadership in the area of environmental regulation, it is improbable that federal jurisdiction would extend to overwriting provincial legislation, or to affecting regulatory liability under that legislation or civil liability under provincial legislation and at common law. Nevertheless, within the bounds of its constitutional authority, the federal government does possess the tools necessary to establish a national brownfields redevelopment program.

The federal government can lead the way in this area by adopting four principal strategies. First, it can establish a comprehensive brownfields redevelopment framework to be applied to lands within federal jurisdiction. Second, it can use that framework to establish a model for liability management and for the establishment of science-based remediation objectives. Third, it can establish economic incentives for the development of brownfields. This can be achieved through the provision of tax incentives, grants or favorable terms in loans programs, and through the provision of mortgage insurance for brownfields administered by the Canada Mortgage Housing Corporation (“CMHC”) or a similar organization. Making access to federal economic incentives conditional on provincial and municipal adoption of the federal model or an analogous equivalent would facilitate the establishment of a consistent national framework. Finally, the federal government can establish a centralized agency and endow it with concentrated expertise and a mandate to provide support to private, provincial and municipal brownfield redevelopment initiatives.

A successful national formula for brownfield redevelopment must include three essential elements:

(a) A centrally organized, sophisticated model and agency for risk assessment of proposed brownfield redevelopment projects. The model must be based on sound, up-to-date, scientific analysis of risks to health and the environment and serve as the assessment and remediation criteria for all levels of government. The purpose of the model is twofold. First it ensures that sites proceeding to development pose no unacceptable risk to health or the environment. Second, it ensures that redevelopment is not put out of reach by the inordinate cost of remediation which does not materially ameliorate the environmental or health risks presented by the project.

(b) A regulatory system for eliminating, allocating and limiting the regulatory and civil liabilities for those actors whose participation is necessary to ensure successful and widespread brownfield redevelopment.  This includes the current owners/vendors of brownfields (and in most cases the person responsible for the contamination), prospective developers, financiers, municipalities and future owners and occupants.

(c) The creation of economic incentives to make brownfield redevelopment economically feasible and more competitive with greenfield development.

4)
The Examples of the US Federal and State Models
 TC 
In the United States, as in Canada, constitutional jurisdiction over environmental laws is bifurcated. Nevertheless, federal leadership has facilitated an extensive national initiative that is now coordinated with the initiatives of more than forty-five states. The United States Environment Protection Agency (“USEPA”) announced its Brownfields Action Agenda in January 1995. The Action Agenda outlined four key areas of action for returning brownfields to productive use: awarding brownfields pilot grants; clarifying liability and cleanup issues; building partnerships with all brownfields stakeholders; and fostering local workforce development and job training initiatives. By 1996, the USEPA had accomplished all of its commitments in the 1995 Action Agenda. However, it became clear that brownfields revitalization required broader federal involvement and the inclusion of the private sector and non-governmental organizations. In 1997, the Clinton Administration combined the resources of more than 15 federal agencies to expand the Brownfields Initiative to create the Brownfields National Partnership Action Agenda, thereby providing a framework for cooperation among governments, businesses and non-governmental organizations. This ongoing initiative has served to consolidate and breathe life into the national brownfields redevelopment agenda.

In the United States federal environmental regulation system, the most significant statute is the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”). CERCLA, also referred to as “Superfund”, established a federal program to identify and remediate chemical spills and abandoned contaminated sites believed to pose a significant threat to human health, safety and the environment. It created a mechanism for assessing the environmental condition of those sites and placing the worst sites on the National Priorities List (“NPL”), making them eligible for federal funds. However, only a small percentage of the nation’s tens of thousands of contaminated sites are listed on the NPL. To address the problems of those sites not listed on the NPL, many states have enacted their own legislation. CERCLA and the Resource Conservation and Recovery Act (“RCRA”) Brownfields Initiative, along with state legislation, create an increasingly integrated system within which brownfields issues are addressed.

(a)
Federal Initiatives TC 
The USEPA introduced a pilot program known as RCRA Brownfields Prevention Initiative Pilots. The purpose of this program is to prevent future brownfields and ensure the successful cleanup and long-term sustainable reuse of RCRA facilities. In addition, the USEPA’s Brownfields Economic Redevelopment Initiative, which complements the RCRA’s pilot project, and is designed to empower states, communities and stakeholders to work together to assess, cleanup and reuse brownfields. Among other things, these initiatives include funding pilot programs and other research, clarifying liability issues, as well as providing for outreach activities and job training

Since the fiscal year 1995, the USEPA has provided funding to over 300 states, cities, towns, counties, and tribes for Brownfields Assessment Demonstration Pilots. The pilot projects are each funded up to $200,000 over two years.

In 1998 a job training program was started. Through the Brownfields Job Training and Development Demonstration Pilots, more than 540 local workers have been trained in 20 states and Puerto Rico. The job training grants, totaling $200,000 each, are used to implement environmental training programs for the creation of workforce development programs to teach job skills in the field of environmental cleanup to individuals living in low income areas in the vicinity of brownfields sites. The majority of participants who have successfully completed this program in the United States have gone on to pursue careers with environmental firms and organizations.

Financial incentives are available federally from numerous sources including, but not limited to, the Brownfields Cleanup Revolving Loan Fund Demonstration Pilot program for assessment and demonstration of pilot programs, assessing, testing and redeveloping brownfields, and brownfields redevelopment related training, among other things. A revolving loan fund charges interest on the loans, generally at a low-interest rate. This fund is “revolving” because it uses loan repayments to make new loans for the same authorized purposes. Additionally, in 1997 President Clinton signed the Taxpayer Relief Act, which includes a new tax incentive, making it possible for investors in brownfields properties to deduct their cleanup expenses immediately and to cut dramatically the cost of this type of investment.

The USEPA has established and concentrated expertise to make risk assessment a workable task. To this end, it has developed extensive guidelines for use in risk assessment in a manual entitled Cumulative Risk Assessment Guidance. The USEPA has been establishing a series of additional guidelines and protocols for risk assessment and has been consulting widely in the process. This guidance serves as a basis for those who seek to address federal and state environmental liabilities associated with brownfield sites. Risk assessments in the U.S. are evolving away from a focus on the potential impact of a single pollutant toward integrated assessments involving “suites” of pollutants in several media that may cause a variety of adverse effects on humans, plants, animals and the ecological system. This complex assessment involves cumulative risk assessment. It is defined in each case according to who or what is at risk of adverse effects – from identifiable sources and stressors – through several routes of exposure over varied time frames. In spite of the apparent complexity of the approach, it can and does provide significant economic efficiencies by ensuring that resources are expended where they are most needed and, conversely, not wasted where they are not.

The USEPA has also tackled the necessary task of simplifying liability management by clarifying liabilities under federal law so as to encourage brownfields redevelopment. Under CERCLA, liability is strict, joint, and several as well as retroactive. However the USEPA has issued several policy or guidance statements that have been upheld by the courts. These statements have been issued to provide an eligible party with adequate protection and comfort from federal liability.
 The ability to rationally manage and quantify liability has motivated some brownfields developers to enter into agreements with the USEPA, which provide for protection from actions under CERCLA brought by the USEPA or third parties. Such developers are able to obtain letters that terminate, cap or transfer their liabilities, as the circumstances require.

(b)
State Initiatives TC 
More than forty-five states and several municipalities have voluntary cleanup programs under which private parties who voluntarily agree to cleanup a contaminated site are offered some protection from future liability related to the site. Protection is given in various forms, often in a no further action letter, a certificate of completion or a covenant from the state not to sue. While protection is limited to liability under state laws, 15 states (thus far) have negotiated a Memorandum of Agreement with the USEPA providing concurrent protection from liability under state and federal laws.
 In those states where an agreement has not yet been negotiated, an informal policy exists whereby the USEPA will not pursue enforcement actions against sites participating in state voluntary cleanup programs. Parties can also request a comfort letter from, or enter into an agreement directly with, the USEPA to further limit federal liability.

A comprehensive summary of the voluntary cleanup programs in 49 states is attached as Appendix “A”.

5)
Outline of Possible Canadian Federal Initiatives TC 
Ultimately, the greatest contribution that the federal government can make to brownfield redevelopment is one of leadership. One model for effective leadership would involve the establishment of an organization that would concentrate on brownfield redevelopment expertise. The role of that organization would be to bring a multi-disciplinary approach to brownfield redevelopment problems and to oversee legislative reform, federal-provincial agreements, the establishment of liability and risk assessment models and the implementation of federal or federal-provincial brownfield redevelopment programs. Such a federal agency would ideally also act as a resource to provinces and municipalities.

(a)  
Liability Management Model TC 
As noted earlier, a myriad of regulatory requirements and potentially infinite civil liabilities impede progress in brownfields redevelopment. As can be seen from the summaries of the United States federal and various state models, this problem can be dealt with by the enactment of federal and provincial legislation that enables regulatory sanctioning of:

1. contractual allocation or transfer of liability by the owner to the developer;

2. the eventual termination of the liability of the owner and/or the developer, as appropriate in a given circumstance; 

3. agreements that cap liability of any of the parties to a brownfield transaction by agreement between the parties and which are made subject to a regime in which the regulators may provide a no further action letter, or/and a covenant not to sue, and in which third parties are barred from initiating litigation where such letters have been granted; and 

4. agreements between the federal and provincial governments providing federal concurrence with provincial decisions on site remediation requirements.

A federal liability management regime is desirable for two principal reasons. First, federal legislation would enable parties to allocate, cap or terminate risk of environmental liability under federal legislation or in respect of lands coming within federal jurisdiction. Liability transfers caps and terminations for qualifying brownfield projects can be made available in respect of liabilities or responsibilities arising under the Canadian Environmental Assessment Act, the Canadian Environmental Protection Act and the Fisheries Act. Second, a federal brownfield liability management model can serve as an example for similar integrated provincial programs, and the establishment of an analogous regime by the provinces can be made a condition of federal financial assistance for brownfield projects.

As in the United States, entering into agreements that contain a covenant not to sue can provide liability protection. Agreements can be tailored to the specific facts of the site and can be contingent on the redeveloper adhering to specific conditions or commitments. However, these agreements can only provide comfort against liability to the federal government. A similar agreement is also needed at the provincial level. Legislative protection is also required for parties that either have not caused the contamination of the site, or are not responsible for the change in land use that may give rise to new environmental liabilities (notwithstanding their contribution to the contamination of the site).

(b)
Risk Assessment TC 
Similarly, an up-to-date risk assessment model is also relevant for the same reasons that apply in the context of the federal liability and management regime.  Federal guidelines and protocols are required under CEAA and CEPA to provide for risk assessment in relation to brownfields within federal jurisdiction. A federal model can also serve as the basis for effective risk assessment as a means of brownfields remediation under provincial programs.

(c)
Financial Incentives TC 
There are at least three mechanisms whereby the federal government can provide significant incentives for brownfield redevelopment. Incentives can be made conditional on the participation of the provinces and municipalities in the initiative both by the provision of their own source of funds and by the adoption of a federal liability and risk assessment model (or at least negotiating one that, in substance, meets the same objectives).

(i)
Income Tax Act Amendments TC 
The United States tax credit programs are not dissimilar to the tax treatment accorded in Canada to scientific research under sections 37 and 127 of the Income Tax Act and to mining reclamation through the qualifying environmental trusts under subsection 20(1)(ss) of the Act.
One of the financial issues arising in connection with brownfield redevelopment is that money spent on remediation is typically required to be treated as a capital cost rather than expensed against current year income. A regime similar to sections 37 and 127 of the Income Tax Act would allow any party spending money on remediation to deduct that money as an expense against current earnings. In addition the party would recover its cost dollar for dollar from a tax credit available after completion of the remediation and/or redevelopment. In the event the tax credit is taken, the deduction taken on a current basis would be reversed. Because developers typically work with other peoples’ money, it is important that such a system of credits and deductions be transferable.  Amendments would be required to introduce provisions similar to those applicable to scientific research under sections 37 and 127. Amendments would also be required to sections 18 and 20(1) of the Income Tax Act. The current year deduction applicable to qualifying environmental trusts for mining reclamation purposes under s. 20(1)(ss) could also serve as an additional vehicle promoting brownfield redevelopment.

The prospect that otherwise financially viable development projects may benefit unduly from using tax funding as a subsidy can be addressed through a “claw-back” to be drawn against the revenues of the completed redevelopment project – should those ultimately exceed costs absent the tax incentive.

(ii)
CMHC TC 
Government mortgage guarantees have been one of the principal instruments used to encourage brownfield redevelopment in the United States. In Canada, CMHC has acted as a key vehicle to enable higher-risk mortgage financing. It is likely already within the now expanded legislative mandate of CMHC to provide mortgage insurance for brownfield redevelopment sites under the National Housing Act. What would most likely be required is a policy whereby CMHC establishes a program for brownfield sites that sets out the criteria for qualification. This type of mortgage insurance ought to achieve significant advances in making loan capital available from traditional banking sources.

(iii)
Federal Loans and Grants TC 
Either as part of, or through a vehicle similar to, the Infrastructure-Canada Program administered by the Treasury Board, funds can be made available, on a matched basis or otherwise, to target brownfield redevelopment. This type of fund is particularly necessary for projects that cannot otherwise muster the capital required. A program, offers matching loan, would also provide room for provincial and local governments to put forward their own brownfield redevelopment priorities. Provinces could establish their own Revolving Loan Funds and municipalities could assist by forgoing the payment of realty taxes, for a predetermined period of time, on the increased value of redeveloped sites. Grants, loans and tax abatement have all been used with these goals in mind in the United States.

6. Conclusion TC 
While the federal government cannot single-handedly remove the obstacles to brownfields redevelopment in Canada, it can play a key role in initiating a national program. A federal program can serve as the catalyst for much-needed provincial initiatives and can provide important tools to encourage and support provincial and local efforts.

APPENDIX “A”
STATE BROWNFIELDS PROGRAMS TC 
The United State Environmental Protection Agency (USEPA) has divided the states into ten regions with regional environmental protection agencies in each region. Therefore the summary of the state programs has been organized below into the same ten regions.

REGION ONE

Connecticut

Connecticut has three separate initiatives to encourage brownfields development. The first is the Urban Sites Remediation Action Program.  Responsible parties (“RP”) are not expressly prohibited from participation; however, given the criteria, it is unlikely RP’s would qualify. A respectable party means the person who caused the contamination. The second is Connecticut’s Transfer Act, which provides a covenant not to sue volunteers (defined in the Act) who clean up property using a licensed environmental professional. The third is the Voluntary Site Remediation Program. To be eligible a property must be listed on the inventory of hazardous waste disposal sites established under the program. Sites may be placed on this list if they are determined to be a threat to the environment and public health.

These initiatives are further augments by flexible cleanup standards. The Remediation Standard Regulations (modelled after the Risk Based Corrective Action (“RBCA”) process) have been in effect since 1996. Background concentrations, site-specific conditions, and future property are used to determine appropriate criteria. 

Financial incentives are available from a variety of sources. First, the Urban Sites Remedial Action Program uses $40.5 million in state bond funds for assessment/remediation of sites in distressed municipalities and targeted investment communities. Second, there is the Dry Cleaner Establishment Fund for financing soil and groundwater remediation and prevention. Third, the Special Contaminated Property Remediation and Insurance Fund provides loans to municipalities and private entities for Phase II and Phase III investigations and demolition costs. Finally, the Enterprise Zone Program provides tax abatement over 5 years of up to 80% of local property taxes on real estate improvements, a 10 year – 50% tax credit and a 7 year minimum deferral of increased taxes resulting from property value rising after completed remediation.

The Department offers two types of covenants not to sue to new owners or to current owners not associated with the contamination. The first is available at no cost and is less restrictive with more potential reopeners than the second covenant, which costs 3% of the appraised value of the land. Lending institutions with a security interest may also use the program to seek covenants not to sue. Connecticut does not have a memorandum of agreement (“MOA”) with the USEPA.

Since 1995, 56 sites have entered the Urban Sites Remedial Action Program and 27 sites have completed it. 

Maine

In Maine, the Division of Remediation (“MDR”) administers the Voluntary Remediation Action Plan (“VRAP”). Maine’s Voluntary Response Program (“VRP”) establishes a process providing protection from liability under Maine’s environmental laws to persons who complete cleanup activities. Eligible persons for this program include owners, developers and purchasers. Protection is given from state enforcement and cost-recovery actions as well as third party contribution claims. Protection is given by a no action assurance agreement (usually including institutional controls) with the MDR. This protection is extended to lenders and developers so long as they are not responsible for the contamination. Any property is eligible for the program. However, eligibility decision’s are made on a case-by-case basis. The RP is given the same liability protection as others, except the RP may be subject to penalties, fines or natural-resource damages. At the same time as this program was enacted, a technical services unit was created to provide assistance and oversight in the development and implementation of the program. 

Maine has draft cleanup guidelines that consider three separate exposure scenarios for soil contact – residential, commercial/industrial, and trespasser. Alternatively, a site-specific goal’s may be established using the state’s risk-assessment guidance document. If these options fail, applicants may follow a RBCA-like process, which always includes institutional controls. Maine has not entered into a MOA with the USEPA.

Currently the only financial assistance available derives from a pilot grant program for municipalities  and covers contractor services for site assessment of tax delinquent properties.

This program began in 1993 and over 250 sites have used this program with final VRAP certification being issued at 178 sites as of December 2000.

Massachusetts

Massachusetts replaced its Clean Site Initiative Program with the passing of its Brownfields Act in 1998. Responsible parties are not eligible for the program, and for a site to be eligible, it must be located within an economic target area. The state relies on private environmental consultants to determine whether the appropriate cleanup standards have been satisfied. The state offers covenants not to sue in limited situations. It offers generic liability protections to owners or operators and tenants who did not cause the contamination or operate the site at the time of the release, as well as site owners downgradient from an off-site source of contamination. A privatized cleanup program is also available. There is a risk-based regulatory program in place offering a choice of chemical-specific approaches with numerical standards and a cumulative-risk approach based on site specific information that does not utilitize institutional controls. Massachusetts has not entered into a MOA with the USEPA.

Financial incentives are available. Businesses that are expanding, relocating, or building new facilities and creating permanent jobs in a designated area may be able to take advantage of a number of economic incentives. For example, there is a 5% state investment tax credit, a 10% abandoned building tax reduction, and priority status for state capital funding. Additionally, municipalities are authorized to offer two types of local real estate tax incentives known as a special tax assessment or tax increment financing. There is a Brownfields Redevelopment Fund offering low-interest loans covering 30% of site assessment up to 50,000 and up to $500,000 for the rest of the cleanup. There is up to $500,000 in loans available to cities or towns that certify that they will pay back the loan with half the property taxes generated by the redevelopment.

New Hampshire

New Hampshire’s program began in 1996 with the passage of the New Hampshire Brownfields Covenant Program. This program provides incentives for brownfields cleanup redevelopment in the form of liability protection for persons who did not cause the contamination. This program provides a process by which eligible persons can undertake site investigation and cleanup in accordance with Department of Environmental Services (“DES”) requirements. In return, eligible persons will receive liability protections in the form of a covenant not to sue from the New Hampshire Department of Justice and a certificate of completion from the DES. New Hampshire also has laws that contain specific provisions addressing liability protections for lenders, municipalities (taking properties by tax deed), contiguous property owners, and innocent landowners. Both the covenant not to sue and the certificate of completion are recorded in the country registry of deeds. New Hampshire has not entered into a MOA with the USEPA.

The Risk Characterization and Management Policy includes a three-tiered, risk-based approach. Contaminant-specific generic soil and groundwater cleanup standards are provided in table form. Alternatives can be developed based upon site-specific information. Activity and Use Restrictions are not encouraged but are permitted if other remedial measures are not feasible.

Financial assistance is currently available for municipally owned sites eligible under the  State Clean Water Revolving Fund. Beginning in the spring of 2001, all sites will be eligible for assistance from the Brownfield Cleanup Revolving Fund to be funded by the USEPA. Municipalities are authorized to abate taxes.

As of February 2001, 20 sites have participated in this program and 11 sites have achieved eligibility for a covenant.

Rhode Island

The Rhode Island Department of Environmental Management (“RIDEM”) is the State Regulatory Agency that oversees and manages environmental cleanups. RIDEM began to establish a hazardous material site cleanup program in the late 1980s. In 1993, program development activities ultimately resulted in the promulgation of the RIDEM Rules and Regulations for the Investigation and Remediation of Hazardous Material Releases (the “Remediation Regulations”). In 1996, RIDEM amended the Remediation Regulations to create a more consistent, predictable and efficient program. 

A close ally of RIDEM since the brownfields program began is the State Economic Development Corporation, which has expertise in overseeing redevelopment projects, attracting new companies to the state, and creating new jobs. At the beginning of each redevelopment project, RIDEM meets with the prospective purchaser to explain the regulatory framework and required submittal to ensure that everyone involved in the project understands what is required, and to avoid unnecessary delays.

RIDEM’s voluntary cleanup program facilitates the redevelopment of contaminated properties by entering into settlement agreements and covenants not to sue with prospective purchasers (responsible parties are excluded). Public notice and comment is required at least twice during the investigation of properties. RIDEM creates fact sheets, which provide a citizen’s guide to remediation projects. Every settlement agreement includes a 14-day public comment period, which permits all stakeholders to comment on the individual agreements.

These agreements identify and limit each party’s liability for any necessary response actions that may be required at a site and may be entered into only by parties who are not responsible for the original contamination. An agreement may, at the discretion of RIDEM, be transferred to successors or assigns. Rhode Island entered into a MOA in 1997 with the USEPA.

Financial assistance is available in the form of low-interest loans for site cleanup from the Brownfields Cleanup Revolving Loan Fund. RIDEM has limited funding available for site assessment work for municipalities and non-profit organizations. A 10% tax credit is also offered on the cost of substantial rehabilitation for certified sites.

To date, 85 sites have entered the program, totaling 533 acres, and 55 sites have entered into settlement agreements and covenants not to sue.

Vermont

Vermont has a property redevelopment program implemented by the Vermont Agency of Natural Resources. This program provides limited protection from liability and states specifically that the participants (which includes all persons) will not be liable to the state for the contamination identified in the site plan. However this program has no financial incentives or the relaxed remediation standards which are common to other state remediation programs. Vermont has not entered into a MOA with the USEPA.

Four sites have entered the program.

REGION TWO

New Jersey

In April 1992, the New Jersey Department of Environmental Protection (“NJDEP”) initiated its Voluntary Cleanup Program (“VCP”). However, the tools necessary to move its brownfields initiatives to the next level have only become available with the adoption of the Brownfield Act in January 1998.

The NJDEP’s VCP has oversight rules known as the Procedures for Department Oversight of Contaminated Sites. New Jersey also has specific regulations defining how to conduct remedial actions and establishing the minimum criteria known as the Technical Requirements for Site Remediation (also referred to as a regulatory cookbook for cleanups). The state allows three cleanup levels: unrestricted use remedial actions, limited restricted use remedial actions, and restricted use remedial actions. Natural attenuation is allowed in some circumstances. 

The VCP program is open to responsible and not-responsible parties. Sites that have existing enforcement agreements or are identified as high priority are not eligible. This program is different in that it is implemented by a contract established between the agency and the party, wherein the private party must agree to pay all oversight costs, however there are no penalties under the program and there is no requirement to establish a remediation funding source. Parties may select a partial investigation or cleanup without fear of penalties. Furthermore, the party may exit the agreement if they desire.

With the signing of the Brownfield Act, this program now provides liability protection. One of the incentives in the Act is the covenant not to sue. This covenant is issued with a no further action letter, which is a reciprocal agreement releasing the person who conducted the remediation from all civil liability to perform any additional remediation.  This Act also extends protection to persons who buy property that was previously remediated and gives innocent purchasers protection from third party suits. New Jersey has not entered into a MOA with the USEPA.

Financial incentives are available pursuant to the Environmental Opportunity Zone Act wherein the governing body can provide a property tax exemption for a term of 10 years on a sliding scale starting at zero and increasing by 10% each year. Low-interest loans and grants for remediation are also available as part of the Hazardous Discharge Site Remediation Fund. Grants are for preliminary assessments and site investigations, while loans can be used for more comprehensive remedial actions. Municipalities can apply for grants and loans up to $2 million per year. 

The new Brownfield Act established a Brownfield Site Reimbursement Fund in the Department of Treasury and a Statewide Brownfield Redevelopment Task Force. This fund makes available matching grants, eliminates the requirement to post a remediation funding source, and allows property tax exemptions of up to 15 years in environmental opportunity zones. This Act also provides tax incentives, including the recovery of up to 75% of the cost of remediation.

In 1999, 2,341 voluntary cleanup memoranda of agreement were signed. Private developers have requested over 100 redevelopment agreements for cleanup cost recovery.

New York

The New York Department of Environmental Conservation (“NYDEC”) has a Voluntary Cleanup Program; however, it currently exists only under a department policy. Governor George Pataki has proposed comprehensive legislation to finance and improve New York’s remedial programs. The current programs, meanwhile, allow certain volunteers (excluding responsible persons) to enter into cleanup agreements. All sites under the NYDEC jurisdiction are eligible. Upon completion the volunteer will receive a no further action letter that includes the volunteer’s successors and assigns as long as they are not responsible parties. These letters are clearly subject to reopeners. New York has not entered into a MOA with the USEPA. 

The Governor’s proposal would codify the Voluntary Cleanup Program. The proposed legislation also contains important adjustments in the areas of remedy selection, liability reforms, tax credits, planning grants, and citizens participation for existing remedial programs. The major recommendations, as taken from the Working Group’s report, are the following: permanently refinancing New York’s cleanup programs with a “pay-as-you-go” strategy; adding hazardous substances sites to the state superfund program; adopting protective and consistent cleanup standards; providing liability releases to parties that satisfactorily clean up sites; providing incentives to parties not responsible for contamination in an attempt to level the playing field between “brownfields” redevelopment and development of pristine areas, and to further encourage revitalization of urban areas; expanding public participation in cleanup decision-making; and imposing harsh penalties on polluters who refuse to clean up sites.

Financial assistance is currently available under the Clean Water/Clean Air Bond Act with $200 million earmarked for Environmental Restoration Projects Grants to investigate and/or remediate brownfields. Additionally, the Clean Water State Revolving Fund offers interest-free short-term loans, and low-interest long-term loans for related projects. A pilot program was announced in May 2000 targeting sites of at least 15 acres called Rebuild Now-NY.

Eighty-nine sites have entered the Environmental Restoration (Brownfields) Program and seven have completed it. One hundred and seventy-six sites have entered the Voluntary Cleanup Program and sixty-four have completed it with signed agreements.

Puerto Rico

Puerto Rico adopted its Property Redevelopment and Voluntary Cleanup Program in August 2000. It is  administered by the Environmental Quality Board (EQB). The EQB is authorized to provide liability clarification and relief for prospective purchasers and lenders through letters, certificates and/or agreements. Although the EQB has been authorized to establish cleanup standards for the program it has yet to do so. There are no financial incentives in place; however, the statute authorizes the EQB to create a Steering Committee to explore possible program approaches.

There are no results yet to report under the program.

REGION THREE

District of Columbia

The District of Columbia adopted its Voluntary Cleanup Program January 22, 2001 under the Brownfield Revitalization Amendment Act 2000. The program is administered by the Environmental Health Administration (“EHA”). This program excludes those responsible for the contamination. In fact this Act defines as one of the purposes of the Act to ensure that those responsible for the contamination are held accountable. There is a provision for a maximum fine of $50,000 or imprisonment not to exceed 5 years or both for each release of any hazardous substance in the District. If however, the EHA approves a parties status as a non-responsible person that status continues upon acquiring an interest in the property. The EHA is authorized to establish cleanup standards based on sound science and acceptable industry standards. Engineering and institutional controls are permitted.

Upon satisfactory completion the EHA will issue a transferable certificate of completion releasing the participant from further liability under state laws. This Act makes it clear that the responsible party will not be relieved of liability, however, protection is specifically provided to a non-responsible party from contribution in any action against a responsible party.

This new program had also made provision for financial assistance in the form of a non-lapsing revolving fund. The Act also authorizes the mayor to submit proposed rules to the Council to establish credits that offset real property taxes and business franchise taxed in connection with the cleanup and redevelopment of contaminated property and allows the mayor to waive delinquent taxes and fees.

Pennsylvania

Pennsylvania’s Land Recycling and Environmental Remediation Standards Act sets up a clear process for the Department of Environmental Protection to approve or reject cleanup plans with real deadlines; and it offers full releases of liability under state law. 

Releases are available to owners or developers. They cover liability to the state under citizen suits and any liability mandating contributions to other persons who are legally responsible for the contamination. Special treatment is also available to an innocent purchaser. In addition, the Economic Development Agency, Fiduciary, and Lender Environmental Liability Protection Act provides fiduciaries, lenders and economic development agencies protection from environmental cleanup liability, but only if they are not a responsible person. This protection includes liability under all state environmental statutes and at common law. Pennsylvania has not entered into a MOA with the USEPA.

This program also provides potential developers with clear cleanup standards based on risk. The three types of cleanup standards are background standard, statewide health standards and site-specific standards. Institutional controls can be used as part of site specific responses, but they are not permitted with background or statewide health standard cleanups.

Financial incentives are provided pursuant to the Industrial Sites Environmental Assessment Act, which authorizes $2 million per year in grant money to finance environmental assessments at certain abandoned sites. The Industrial Sites Cleanup Fund, administered by the Department of Commerce, is designed to help innocent persons conduct voluntary cleanups. Grants or low-interest loans are provided to cover up to 75% of the cost of completing an environmental study and implementing a cleanup plan. Additionally, in August 1999, Governor Ridge announced the Brownfields Inventory Grants Program providing $1.5 million in grants to 32 communities across the state. State funded contractors can conduct site assessments and prepare work plans. Taxes may be forgiven for up to 12 years in designated areas. There is also a Job Creation Tax Credit Program providing $1000 per job.

Twelve hundred sites have entered to program and 815 sites have been completed and approved.

Virginia

The Virginia Department of Environmental Quality (“VDEQ”) administers Virginia’s voluntary cleanup program. The Voluntary Remediation Program (“VRP”) is available to any party and for all properties unless remediation of the property has been mandated by the USEPA, Virginia’s DEQ, a court order under CERCLA, or under the Resource Conversion and Recovery Act. 

The program adopts a risk-based approach that provides reasonable cleanup goals and allows institutional and engineering controls, as well as deed restrictions, to be considered as remediation.

DEQ provides immunity from future state regulatory compliance action via a certification of satisfactory completion of remediation given to participants who pass a risk assessment or provide data indicating that no risk assessment is necessary. To provide further liability relief, VDEQ is in the process of negotiating a MOA with the USEPA, which will provide federal concurrence with VDEQ’s decisions on site requirements.

Financial incentives are provided through VDEQ grant funds. Local governing bodies are also allowed to exempt or partially exempt environmental restoration sites from local taxation. 

One hundred-eight sites have entered the program and 41 sites have completed it.

West Virginia

West Virginia’s Voluntary Remediation and Redevelopment Act provides legal certainty as inducement to development. The Act applies to all properties that are or may be contaminated and includes specific provisions for brownfields sites. The major provisions include liability limitation for persons (including responsible persons) who remediate in compliance with applicable standards. There are procedures for licensure of remediation specialists. Certificates of completion issued by the director provide limitations on liability to site remediation participants subject to reopeners. Limited protection of further remediation liability is available to current or future owners or operators of the site, site developers, successors or assigns, public utilities, remediation contractors, licensed remediation specialists, lenders, party requesting assessment, party performing assessment. The program includes affirmative defences and engineering controls, such as capping and institutional measures, such as deed restriction covenants. West Virginia has not entered into a MOA with the USEPA.

Financial assistance is available in the form of low-interest loans for site assessment and cleanup. There is a Revolving Loan Fund, however, it is not yet funded.

Maryland

Maryland’s Voluntary Cleanup and Brownfields Revitalization Incentive Program (the “VCP”) was established in February 1997 as part of the state’s Smart Growth policy administered by the Maryland Department of Environment (“MDE”). Developers and lenders are provided with certain limitations on liability, and participants in the program are provided certainty in the process by knowing exacting what will be required. The Department offers “no further requirement” letters and certifications of completion (including institutional controls). The program utilizes alternative cleanup standards allowing for site-specific risk-based limits. The MDE is currently developing uniform numeric cleanup standards to standardize the process of investigation. MDE and the USEPA have entered into a MOA.

There is a program of financing incentives under the Department of Business and Economic Development. Incentives include low-interest loans, grants and property tax credits (5-year-50% state and optional 20% local). Additionally, since October 2000, low-rate loans and grants to both prospective owners and responsible persons are offered to conduct a Phase I or Phase II environmental audit at eligible brownfield sites. The MDE also conducts site assessments, at no cost, for publicly owned brownfield sites.

As at May 12, 2000, 44 sites have been accepted into the VCP with 27 sites completing it, 23 receiving a no further requirement determination, and four sites receiving a certification of completion.

Delaware

Delaware’s program is governed by the Hazardous Substances Cleanup Act administered by the Department of Natural Resources and Environmental Control (“DNREC”). The program eliminates the liability concerns of prospective purchasers and developers who undertake the cleanup of contaminated properties with DNREC oversight, provides streamlined cleanup agreements, and creates greater flexibility to facilitate cleanup of sites. Risk-based standards (but not RBCA) are in place. The program references a cleanup guide with standards based on intended land use. Institutional controls are used, including deed restrictions, operation and maintenance plans, and groundwater management zones.

Liability protection is afforded to any person who owns, operates, or otherwise controls activities at a facility (prospective purchasers are included) after DNREC issues a certificate. This certificate provides that the party is not solely liable, by virtue of that later ownership, operation or control, for the contamination addressed in the certificate or any future releases attributable to conditions existing before the issuance of the certificate. This certification can be issued when the remedy is operational, although not fully completed. However, a subsequent owner will not receive liability protection for past releases that were unknown at the time of the cleanup. Protection to lenders has been broadened from just commercial lenders to include any person who acquires ownership or control of the property through a security interest. In 1997 Delaware negotiated a MOA with the USEPA.

Financial incentives included in this program are tax incentives, which provide corporate income tax credits and phrase-in of applicable gross-receipts taxes. The basic corporate income-tax credit for a brownfield is $650 per qualified employee ($900 in target areas) and a $100,000 investment. In addition, the Delaware Economic Development Office is authorized to make matching grants to parties for conducting environmental investigations of vacant, unoccupied, or under-utilized sites that have been contaminated in a manner that interferes with the intended use. There are grants available for 50% of site assessment costs (to a maximum of $25,000) and a low-interest loan program for up to $250,000 for 90% of cleanup costs.

Ninety-two sites have entered into the Program, 24 in 2000 alone.

REGION FOUR

Alabama

Alabama’s Hazardous Substance Cleanup Fund was established in 1988 and is administered by the Land Division. Upon completion of remediation, the state offers a no further action letter or a notice of completion. The cleanup standard used is the EPA’s Soil Screening Levels using DAF of 1, Background or EPA’s Region III Risk-Based Concentrations table, using the residential numbers for soil and below MCL’s for groundwater. Some sites use institutional controls; however, they must be addressed through a site-specific risk assessment and must have a longer-term enabling mechanism that is to be defined in the relevant settlement agreement to ensure that institutional control’s are maintained. Financial assistance is available through Industrial Development Grants for up to $375,000. Alabama has not entered into a MOA.

Thirty-seven sites have completed the Voluntary Cleanup Program and cleanup is still underway on six sites.

Florida

In 1997, the Florida legislation passed the Brownfield Redevelopment Act. Florida’s voluntary cleanup program is unique to the extent that it is decentralized. The first request is made to the local government with jurisdiction over the property to adopt a resolution designating the site as a candidate for rehabilitation. The number of designated brownfield areas increased from 25 in 1999 to 39 in 2000. After receiving this designation, the developer must enter into a “brownfields site rehabilitation agreement”. This program is only available to those who did not contribute to the contamination. Upon completion of the correction measures, the party can choose from a no further action letter or a site rehabilitation completion letter providing protection from state enforcement and private third-party claims. The program incorporates risk-based corrective action principles into the cleanup rule. An amendment in 2000 specified that sites within any designated brownfield areas that use alternative cleanup target levels need not use institutional controls if certain criteria are met. This incentive avoids the reputed reduction in property values associated with the impact of such controls on title. However, institutional controls remain central to the RBCA approach. Property owners must agree to the use of institutional controls (land-use restrictions or deed restrictions) to be eligible for the program even though the Department of Environmental Protection (“DEP”) cannot compel their use. An additional amendment in 2000 authorized the DEP to create an institutional control registry, which would be made available to the public and would increase the DEP’s enforcement authority over institutional controls covenants and restrictions. In December 1999 Florida entered into a MOA with the USEPA.

Financial assistance and incentives are available through the Brownfields Redevelopment Bonus Refund Account. If the enterprise meets the criteria of a targeted industry business, it may claim a bonus as well as a tax credit for each new job created ($2,500 per job) in a brownfields location. Also, the Brownfields Area Loan Guarantee Program offers a limited state guarantee of up to 5 years of loan guarantees or loan loss reserves. In addition, the Brownfields Property Ownership Assistance Revolving Loan Fund provides low-interest, 5-year loans to local governments, community development agencies, and persons or non-profit corporations. Lastly a Brownsfields Tax Credit is also available for sites within a designated Brownfields Area of up to 35% of the costs, to a maximum of $250,000 yearly.

Georgia

Georgia’s voluntary cleanup program (“VCP”) exists pursuant to the Hazardous Site Reuse and Redevelopment Act enacted in 1996. This program is very limited with respect to eligibility for both sites and parties. The benefits of the VCP remain limited to potential purchasers (expressly excluding persons responsible for the contamination), and the sites are limited to property listed on the Hazardous Sites Inventory. In 1998, amendments expanded and clarified both lender liability and prospective purchaser relief. Liability can be limited to the state and to third parties for contribution claims.

There is no formal RBCA or comparable informal process in place. However, the state superfund law provides applicants with a choice between generic and site-specific residential and non-residential cleanup standards for soil and groundwater. Institutional controls are permitted as part of some cleanup standards, but the state does not rely on institutional controls in lieu of an actual remedy.

Financial assistance is available through the Hazardous Waste Trust Fund providing local governments with money for site investigation and remediation at solid waste disposal facilities. ($2 million per site).

Two sites have formally entered the program.

Kentucky

Kentucky’s Voluntary Cleanup Program (the “VCP”) is administered by the National Resources Protection Cabinet (NREPC) and is currently only available for contaminated property owned by a public entity. Private developers can be included if they have been successors in interest. Upon remediation, the public agency will issue a no further remediation letter releasing the participating entity and other specified parties from further remediation responsibilities under state law. Kentucky’s legislation to formalize its VCP failed in 2000. Kentucky has not entered into a MOA with the USEPA.

Mississippi

The Mississippi Department of Environmental Quality (“MDEQ”) administers Mississippi’s brownfields program. The Brownsfields Voluntary Cleanup and Redevelopment Act enacted in 1998 required MDEQ to develop regulations and implement a risk-based remediation program. These requirements were accomplished in July 1999. 

This voluntary cleanup program provides a mechanism for risk-based procedures and a rationale for evaluating contamination. The risk evaluation procedures take into account land use, engineering controls and use institutional controls. The program is implemented by an agreement between parties proposing brownfields projects and the MDEQ. Eligibility under this program is broader than under most state programs in that it does not exclude parties that caused or contributed to the contamination. 

The MDEQ also may provide no further action letters protecting against liability from state and third party claims for response costs. This protection is subject to several exceptions or, reopeners. The only liability left outstanding is that under the USEPA and the MDEQ is currently working toward a MOA (a draft of which was sent for review and comment in March 2000).

Currently there are no financial incentives. 

However, Mississippi does use the Uncontrolled Site Voluntary Evaluation Trust Fund (“USVETF”) as a source for redevelopment. This program allows for expedited review of work plans and reports, no further action letters and risk-based remediation permitted using state risk evaluation procedures.

In the past year, 15 sites have utilized the USVETF and six have completed it and five sites have entered the VCP program and one has completed it.

North Carolina

The Special Remediation Branch of the Superfund Section, set up under the 1997 Brownfield Property Reuse Act administers North Carolina’s Brownfields Program. This program sets out authority for the Department of Environment and Natural Resources (DENR) to work with prospective developers (excluding the party who caused or contributed to the contamination). In return for performing all actions deemed by the DENR as being essential to making the property safe for reuse, the DENR agrees to limit the liability of the prospective developer to those actions described in the agreement.

There is also a voluntary cleanup program designed to induce voluntary cleanup in lieu of state-ordered cleanup. This program provides flexible cleanup standards, and upon satisfactory voluntary cleanup, a responsible party or developer may receive a no further action letter from the DENR. North Carolina has not entered into a MOA with the USEPA.

Legislation adopted in 2000 authorized a sliding scale of tax abatements for the increased property assessment of brownfield properties effective in 2001.

South Carolina

South Carolina allows responsible, not-responsible parties, and prospective purchasers to participate in its informal voluntary cleanup program operated under the state’s Hazardous Waste Management Act. The protection from liability given to a responsible party is limited to a covenant not to sue for the remedial work performed with no release for any past contamination discovered at a later date. Conversely a non-responsible party will receive full liability protection. This program excludes sites that are subject to a state permit or order for assessment or remediation as well as sites listed or proposed to be listed on the National Priorities List. South Carolina has not entered into a MOA with the USEPA.

No formal RBCA or comparable informal process is in place. The state generally uses EPA Region III risk-based concentration tables as cleanup guidance. Applicants can choose from risk-based concentrations, background concentrations, and site-specific assessment standards. Institutional controls are generally required as part of site cleanup contracts.

Financial assistance is currently only available at the state level for dry cleaning sites. However the state is currently developing tax incentives.

Twelve sites have entered the program and four sites have received certificates of completion.

Tennessee

Tennessee has a Superfund Voluntary Oversight and Assistance Program (“VOAP”) which is open to any party who is willing to enter into a consent order and agreement and to undertake the necessary cleanup work at a site. The state offers no further action letters indicating that obligations under the consent order have been completed. The program allows use of the state’s apportioned liability statute at appropriate sites. Tennessee has not entered into a MOA with the USEPA.

There is no formal RBCA or comparable informal process in place. However, risk-based cleanups can be done via a site-specific risk assessment with standards based on risk. Applicants can also request or develop a standard based on future use. Institutional controls used are deed restrictions and restrictive covenants on property deeds.

The only financial assistance currently available is to dry cleaning sites under the Dry Cleaning Environmental Response Program.

One hundred-nine sites have entered the program and 31 sites have received no further action letters.

REGION FIVE

Illinois

The Illinois Environmental Protection Act has a comprehensive, inclusive, voluntary remediation program administered by the Remedial Project Management Section, Bureau of Land. Participation in the program is broad including site owners, operators, or other persons who have the owner or operator’s consent. Not all sites are eligible. Sites specifically excluded include those listed on the National Priorities List, those subject to underground storage tank law, or those which are otherwise undergoing investigation or remedial activities under USEPA or court order.

The program utilizes a tiered approach known as TACO, Tiered Approach to Corrective Action Objectives. Under TACO, the site owner decides what approaches are best, and the remediation can be adjusted for the specific site. All remediation site activities must be conducted by, or under, the supervision of an Illinois licensed professional engineer. Participants are required to reimburse the state for services.

The Illinois Environmental Protection Agency’s Office of Brownfields Assistance manages the brownfields grant and loan programs and offers technical support to communities through the services of its Brownfields Representatives. Grants may be used to perform environmental site assessments, develop cleanup objectives, and prepare cleanup plans. In addition, the Community Development Block Grants provide annual grants on a formula basis for use in neighbourhood revitalization. In 1997, Illinois enacted section 201 providing a tax credit of up to 25% of unreimbursed eligible remediation costs.

The Act precludes the state from seeking remedial activities or response costs from anyone other than a person whose act or omission caused the contamination. There is liability protection for financial institutions that acquire ownership, operation, management, or control of a facility through foreclosure or under the terms of a security interest as long as the institution does not exercise managerial control. A no further action letter may be obtained from the agency releasing the party from further responsibilities under the Act. Such letters are taken as prima facie evidence that the subject site does not constitute a threat to human health and the environment. However, the letter must be filed with the Registrar of Titles so that it forms a permanent part of the chain of title. 

The Agency and the USEPA have entered into a MOA. In fact, Illinois was the first state in the nation to enter into a MOA with the USEPA. If further assurance is required a comfort letter can be requested. However, none of these protections prevent private parties from bringing a CERCLA claim against the party or subsequent owners for remaining contamination.

Since 1989, 1327 sites have enrolled in the program and 646 have received release letters.

Indiana

In 1993, Indiana implemented two programs. The Voluntary Remediation Program (the “VRP”) administered by the Indiana Department of Environmental Management (“IDEM”), Office of Land Quality. Under the VRP, on successful completion, the IDEM will issue a certificate of completion and the Governor’s office will issue a covenant not to sue barring all public and private claims with regard to the remediation. However, this covenant does not protect against claims of future liability for a condition existing when the work plan was approved/implemented, but not known when certification was issued. This covenant protects anyone (including the responsible party) receiving the certificate on completion and subsequent purchasers. Lender protection has also been provided; specifically, a secured or unsecured creditor or a fiduciary is not liable unless the creditor or fiduciary exercised managerial control. In addition, the exposure for a fiduciary is limited to the assets held in the estate or trust. The IDEM has signed a MOA with the USEPA. 

The Brownfields Program is a mechanism for the state to partner with individual communities. Sites using state loan money can only obtain a comfort or site status letter (with land-use restrictions) if they enter the VRP, under which certificates of completion and covenants not to sue can be granted. In 1995, Indiana has entered into a MOA with the USEPA.

IDEM provides cleanup guidance that allows for use-based and risk-based cleanup standards. There is currently a non-rule policy, which is expected to become binding in 2001. Final drafts of the technical guide and user’s guide are out for comment.

Financial assistance is provided under the Environmental Remediation Revolving Loan Fund (“ERRLF”). Starting July 1, 1999, 20% of the ERRLF may be forgiven for projects meeting community determined economic development goals with priority given to former gas station or underground storage tank sites, or facilities located within ½ miles of a child care center or school. An additional $5 million was added to this program for forgiveable loans in July 1999. Also there is a new state Urban Enterprise Zone site assessment grant program run by the Department of Commerce. Tax abatements are also available for locally designated brownfield zones.

To date there have been 396 applicants to the VRP with 358 active and completed sites. There are 174 Brownfield Program sites with 39 comfort or site status letters issued.

Michigan

Michigan’s environmental cleanup law is known as Part 201, Environmental Remediation. Liability is generally based upon who caused contamination. New owners (non-liable) and operators can be exempted from liability for existing contamination by performing a Baseline Environmental Assessment. New owners must use due care when redeveloping the property cleanup because standards are land-use based. The Agency executed a MOA with the USEPA in 1996. No protection exists against third party claims.

Risk-based standards are in place for soils and groundwater (although not a formal RBCA) in several land-use categories – residential, commercial and industrial, and limited uses with institutional controls.

In November 1998 the Clean Michigan Initiative Bond was approved, providing $334 million for environmental response activities for brownfield redevelopment. Additionally, there is a revolving loan program and a revitalization revolving loan fund available from which local government may borrow to pay for cleanup and redevelopment of contaminated sites.

Under the Brownfields Redevelopment Financing Act municipalities can facilitate local brownfields development in several ways, the most important of which is through their authority to pay or reimburse private and public parties for cleanup activities. In addition, Michigan has extended a tax credit to non-liable owners and operators of contaminated facilities equal to 10% of costs to a maximum of $1 million. Municipalities are also allowed to capture tax increment revenue and apply it to the redevelopment of contaminated property. A new brownfield credit enacted was in 2000 allowing for abatement of up to 100% of taxes for up to 12 years in an Obsolete Property Rehabilitation District.

Three-thousand, six-hundred and eighty-eight Baseline Environment Assessments have been submitted and 203 brownfield grants and loans have been issued since 1992.

Minnesota

Programs at both the state and local level address Brownfield sites in Minnesota. The Minnesota Pollution Control Agency (“MPCA”) has several programs that work on investigating and cleaning up sites. The individual program, which works for a particular site, is based on the types of contaminants present or the circumstances under which contamination occurred. 

The Voluntary Investigation and Cleanup Program is unique in that it establishes a framework for participants to select the type of liability protection that would be most beneficial. The program is available to both responsible and not-responsible persons; however, a responsible person is not granted as many options or as full a liability protection. The MPCA has authority to issue six different types of liability assurances.  For instance, it can issue a no association determination, which is a finding that specified conduct by a property owners will not associate that owner with the identified pre-existing contamination. The MPCA can issue an off-site source determination which is a written finding that it will take no action against a person who owns property that has been affected by a release from adjacent property. The MPCA can also issue a no action letter, an acknowledgement that it will not exercise its discretionary authority to require remedial action. If a person conducts a voluntary remediation, they may receive a certification of completion. A certificate of completion cannot be reopened. However, this certificate does not preclude the MPCA from taking action under CERLA against responsible persons. The program includes a straightforward lender-liability rule, which provides that the making of a loan will not associate a lender with pre-existing contamination. In 1995 the MPCA entered into a MOA with the USEPA.

The category of properties eligible under the program is very inclusive and even extends to properties with known or threatened releases and properties on the National Priorities List that are no longer receiving federal cleanup funds. As well, the MPCA generally take a flexible approach to determining how clean a site must be before a certification of completion will be issued.  The state uses a risk-based approach that considers future uses and whether institutional controls are utilized.

Financial assistance is available through the Contamination Cleanup Grant Program, which offers up to 75% of project costs for sites with development potential. The Drycleaner Fund reimburses current or former owners and operators for cleanup costs over $10,000 at dry cleaning facilities. There is a contamination tax that reduces the aggregate tax payable for a property that is owned by a person who is not responsible for the cleanup. In addition, the legislature has authorized designation of  hazardous-waste tax increment sub-districts wherein tax revenue generated by a property may be used for cleanup costs. 

To date, over 1500 projects have entered the program.

Ohio

Ohio’s Voluntary Real Estate Reuse and Cleanup Program (“Voluntary Action Program”) is among the most comprehensive and progressive in any state. The major provisions include i) setting of concrete, generic, numerical cleanup standards that are linked to the intended use of the land; ii)it also requires that state-certified environmental professionals and laboratories conduct and approve much of the actual cleanup work; iii) providing liability protection to volunteers in the form of covenants not to sue; iv) allowing consolidated permitting to facilitate cleanup and decrease time delays; v) instituting strong penalties against those persons who abuse the system; vi) permitting private-party costs recovery through a system based on comparative fault; vii) providing tax abatement, (that runs with the land); and viii) providing tax credits equal to a specified percentage of the cleanup costs claimed over a five year period and low-interest loans to finance both investigative and remedial action as incentives for volunteers to remediate contaminated sites. After a covenant not to sue has been issued due to a cleanup under the program the site will automatically be exempt from real estate taxes for a ten-year period for the increased value.

Not all sites are eligible for participation. Excluded sites include properties wherein this program is precluded by federal law, properties subject to remediation rules under Ohio’s underground storage tank laws as well as others. The Voluntary Action Program has extended state law protection from civil environmental liability to lenders, trustees and fiduciaries. There is also a secured party safe harbour provision protecting a person holding a security interest in a distressed property. Ohio has not yet negotiated a MOA with the USEPA; however in January of this year, a final draft of this agreement was circulated for comment.

Eighty-five sites have entered the program.

Wisconsin

Wisconsin’s brownfields redevelopment is governed primarily by the Land Recycling Act enacted in 1994. This legislation established exemptions for cleanup liability under the Wisconsin Spill Statute for qualified parties such as purchasers (and their successors and assigns), lenders, fiduciaries, environmental taxing authorities. Recent amendments have expanded this protection to include anyone who completes the necessary steps to receive a certification of completion. A MOA has been negotiated with the USEPA.

The Department of Natural Resources has adopted less stringent cleanup standards providing the opportunity to formulate site-specific cleanup standards based on risk/benefit analyses. Institutional controls are allowed, and in some circumstances, required. The available institutional controls include deed restrictions for soil performance standards, groundwater use restrictions for sites closed using natural attenuation, and calculations of site-specific soil cleanup standards based on the type of land use.

In Wisconsin there are more than 30 programs to provide economic assistance to brownfield redevelopment including grants, loans and tax incentives. As well, financial incentives have recently improved as a result of a Brownfields Study Group Report, which included 70 recommendations for improvement to state brownfields initiatives and many of which were included in the 1999-2001 state budget.  The budget creates a new grant program that can be used by local governments to take the first step to access, cleanup and redevelop a brownfield property. The Environmental Remediation Tax Incremental Financing was also improved to allow political subdivisions to pay for specific environmental expenses from increased property taxes generated from the redeveloped property. The Land Recycling Loan Program initially created in the 1997-1999 state budget was changed with the interest rate being reduced to zero and the eligibility expanded to include community development and housing authorities. Twelve million two hundred thousand is available under the Brownfields Grant Program. The Department of Commerce can now designate enterprise development zones.  

In addition, the Wisconsin Department of Natural Resources (“DNR”) administers the Brownfields Environmental Assessment Program (“BEAP”). The BEAP, using state and federal funding, provides municipalities with Environmental Site Assessments for tax delinquent or bankrupt properties, or properties the municipality acquires for redevelopment.

Approximately 12,000 sites have received close-out letters from the DNR (including those for traditional spill cleanups). There are 90 active sites in the Voluntary Cleanup Program and 20 sites have received certificates of completion.

REGION SIX

Arkansas

Remedial Actions in Arkansas are governed by the Remedial Action Trust Fund (“RATFA”), which is administered by the Arkansas Department of Environmental Quality, Inactive Sites Branch. Under legislative amendments made in 1997, this statute includes provisions for total releases of liability (through the deletion of the reopener clause); provides a low-interest revolving loan account (Constructive Assistance Revolving Loan Fund), which offers loans to prospective and actual purchasers of abandoned sites; and expands the definition of property eligible for the program. This program is only available to prospective purchasers. Eligibility is limited to individuals who have no liability under the statute and to purchasers excluding long-term lessees. The program has no formal RBCA or comparable informal process in place; however, the state does offer a choice of cleanup standards. There is currently no MOA with the USEPA covering this program. 

Related incentives to attract private investment include credits on income tax if the firm is in the state enterprise zone program and refunds on sales and use taxes on machinery and building materials for enterprise zone program participating firms.

Eighteen sites have entered to program, 4 sites, totaling 178 acres, have completed the program.

Louisiana

The Louisiana Department of Environmental Quality (“DEQ”) is currently developing a voluntary cleanup program to address brownfield sites. The Louisiana Legislature established the groundwork for the program by passing the Voluntary Investigation and Remediation Action Act in 1996. Part I of the Act required the DEQ to adopt minimum remediation standards that institute acceptable cleanup levels for selected substances. In December 1998, the DEQ promulgated the minimum remediation standards, called the Risk Evaluation/Corrective Action Program (“RECAP”), and this program was adopted in June 2000. Part II of the Act provides specific details on who qualifies for voluntary cleanup actions and the steps they must take to achieve DEQ’s approval. The applicant under this program submits a plan to the DEQ, and with the acknowledgement of approval the DEQ, the Plan can include a provision that, upon completion, the applicant will be exempt from liability. In addition the owner, developer, lender and successor or assignor (provided they are not the responsible person) are specifically included in any exemption from liability. The Act makes specific mention of the fact that liability protection does not extend to any federal or third party liability. Louisiana has not entered into a MOA with the USEPA.

Five sites have entered the program.
New Mexico

In July 1999 the New Mexico Environment Department (“NMED”) introduced their Voluntary Remediation Program (“VRP”). When the remediation is successfully completed the participant is entitled to a certificate of completion or a conditional certificate of completion. As well, prospective purchasers, new property owners, or operators who did not contribute to the contamination can receive a covenant not to sue from the NMED. Lending institutions are protected from any liability associated with the site. New Mexico entered into a MOA with the USEPA in 1999.

An RBCA-like process is in place. Applicants choose from statewide standards, background concentrations, or a site-specific RBCA-style process. The state is currently developing a look-up table for contaminants.

The NMED has received a grant from the USEPA to perform site assessment work at eligible sites. Municipally owned sites may be eligible for low-interest loans from the Clean Water State Revolving Fund. The State of New Mexico is studying several other ways to facilitate redevelopment. These include the use of tax breaks, the use of the Clean Water Revolving Loan Fund, and the coupling of the Voluntary Remediation Program with the Green Zia Environmental Excellence Program.

Eight sites have applied to the program and one sites has been completed.

Oklahoma

The Oklahoma Department of Environment (“ODE”) administers the Brownfield Program pursuant to the Brownfields Voluntary Redevelopment Act. Under this program an applicant (including the responsible party) can apply for a consent order for a risk-based remediation or a no action necessary determination. Upon successful completion of remediation, the ODE will issue a certification of completion. This certification serves as a release from state regulatory and civil action against the applicant, lenders, lessees, and successors and assigns associated with the remediation actions undertaken. Reopeners to the release include any environmental contamination or consequences the applicant caused outside the scope of the order; any contamination resulting from any subsequent redevelopment; existing contamination not addressed prior to the issuance of the certificate or any person responsible for the contamination who did not participated in the remediation. The ODE and the USEPA entered into a MOA in April 1999.

Financial assistance is available to some sites under the Clean Water State Revolving Fund. Oklahoma Sales Tax Code exempts sale tax on machinery, fuel, chemicals, and equipment used in cleanup projects. Oklahoma Quality Jobs Act provides quarterly incentive payments for up to ten years to firms who locate on a minimum 10-acre site that qualifies.

One-hundred-seventy sites have entered the program and two sites have received certificates of completion and two sites have received a certificate of no action necessary with four sites receiving no further action letters.

Texas

The Texas Natural Resource Conservation Commission (“TNRCC”) administers a Voluntary Cleanup Program (the “VCP”). This program provides incentives to remediate property by removing environmental liability of future lenders and future landowners (responsible parties are excluded). Participates must enter into a voluntary cleanup agreement and pay all costs of oversight. Any site in the State of Texas is eligible with the usual exceptions for sites subject to any other administrative, state or federal enforcement action. The cleanup standards allow for consideration of the future land use. Upon completion of cleanup by a not-responsible person a certificate of completion will be provided by the state for action covered by the cleanup. This release extends to subsequent owners and lenders who enter into a loan secured by the property after the issuance of the certificate. The TNRCC has entered into a MOA with the USEPA protecting against federal enforcement action.

A formal RBCA process is in place. Additionally, institutional controls must be placed on a property record for a site, using commercial/industrial risk-based standards and for any property which relied upon the use of a physical control (cap or remediation system) to prevent exposure.

Another remediation division program is the Innocent Owner/Operator Program. This program provides a certificate to an innocent owner or operator if their property is contaminated as a result of a release or migration of contaminants from a source not located on the property and not caused or contributed to by the innocent party. Unlike the certification of completion available under the VCP, the Innocent Owner/Operator certification is not transferable.

This statute does not specifically provide for financial incentives; however tax abatement is available for certain environmental improvements under Texas law.

One-thousand, one-hundred-sixty sites have entered the VCP and 470 sites have received certificates of completion.

REGION SEVEN

Iowa

In 1997, the Iowa Legislature passed the Iowa Land Recycling and Environmental Remediation Standard Act. This program allows owners and other stakeholders to voluntarily assess and implement remedial action. Following assessment and implementation of appropriate cleanup activities, the Department will provide a no further action letter for the site, which is transferable to new owners. This letter provides limited liability protection from further regulatory action relative to the problems addressed. Iowa has not entered into a MOA with the USEPA.

The program uses statewide, background, and site-specific risk-based standards.  Financial assistance is available though the Physical Infrastructure Assistance Program which offers loans, loan guarantees, or cost-shares. The the Iowa Land Recycling and Environmental Remediation Standard Act also authorized a new land recycling fund to provide financial assistance and incentives.

Kansas

The Voluntary Cleanup and State Water Plan Unit is responsible for the implementation of the Voluntary Cleanup and Property Redevelopment Program (“VCPRP”). The unit provides oversight and approval of investigations and remedial actions conducted by voluntary or responsible parties. Under the VCPRP, anyone capable of gaining access to a contaminated property for assessment/cleanup, in addition to adjacent property owners, can receive a no further action determination by the Department.

There is a RBCA-like process in place allowing an applicant to choose from a range of cleanup standards. The state currently uses restrictive covenants, deed notices, and deed restrictions. There are currently no state level financial incentives available.

Since 1997, 150 sites have entered the program, and 13 sites have received no further action letters.

Missouri

Missouri’s Voluntary Cleanup Program (“VCP”) is administered by the Hazardous Waste Program’s Voluntary Cleanup Section (the “Department”). This program is open to anyone having an interest in the property, including the responsible party. The program includes risk-based cleanup criteria tied to future land use, and it uses institutional controls that run with the land. In September 1998 a new risk-based cleanup guidance document was released for use at all sites under the VCP. When the Department is satisfied that the cleanup has met established objectives, the Department provides the applicant with a certificate of completion or a no further action letter. Missouri has entered into a MOA with the USEPA. Applicants pay for the VCP’s oversight costs, which are calculated on an hourly basis.

Financial incentives are available through the Missouri Department of Economic Development. The economic incentives include loans and loan guarantees up to $1 million; tax credits equal to 100% of cleanup costs; abatements of at least 50% for at least ten years; and a tax refund of up to $75,000 over 2 years. Tax credits are available for between $500-1300 for each new job created for up to ten years and tax abatement for up to 15 years of local property taxes.

Two-hundred thirty-one sites have entered the program since 1994 and 79 sites have completed it.

Nebraska

The Nebraska Department of Environmental Quality (“NDEQ”) administers the Remedial Action Plan Monitoring Act. This is a very broad, flexible program with no statutory restrictions on who can apply. The Act does not designate any sites as ineligible for the program and has actually already included a site listed on the National Priorities List. Cleanup standards are site-specific. Upon completion of remedial activities the NDEQ may issue a no further action letter related to the remedial action taken. The Act does not extend liability protection in any other fashion. The voluntary participants pay for all site investigations and cleanup costs.

Sixteen sites have entered the program and two sites have completed cleanup and received no further action letters.

REGION EIGHT

Colorado

Colorado’s voluntary cleanup program was established pursuant to the 1994 Voluntary Cleanup and Redevelopment Act and is administered by the Hazardous Materials and Waste Management Division (the “HMWMD”). This program provides a framework for site-specific cleanup responsibilities. There are two major components: first, the approval of the action plan; and second, the issuance of no-action determinations. The owner or the owner’s designated representatives are the only parties who can participate in the program. Not all properties are eligible. Those properties excluded include, but are not limited to, sites on the National Priorities List, sites subject to a correction-action order under RCRA or subject an order under WQCD. The applicant must provide $2,000 to the HMWMD as a deposit, against which the state then bills its costs of reviewing the application at a rate of $75 per hour. If the cost is less, a refund is provided, if it is more, the state bears the expense. Colorado has entered into a MOA with the USEPA.

The program uses existing state surface and ground water standards where possible. For soils, no state numerical standards exist. Risk-based guidance standards developed by the federal government or by other states have been accepted for soil clean-up levels and will be applied if an applicant proposes to meet those standards. All cleanup standards or guidance standards can be modified based on an assessment of risk at the site. The Act has no requirement for public participation. 

The state provides an approval letter upon completion of the application review. The assurance is given that, so long as the land use stays the same, the state will not require any additional cleanup. This letter does not contain a covenant not to sue.

Financial assistance is available through the Brownfield Revolving Loan Fund providing low-interest loans. As well, in 2000, legislation was passed providing a tax credit against the cost of cleanup – 50% of the first $100,000, 30% of the second $100,000, and 20% of the next $100,000.

One-hundred seventy-eight sites with a total of 1,600 acres have entered the program.

Utah

Utah has passed a Voluntary Release Cleanup Program statute, which created the Voluntary Environmental Cleanup Program (“VCP”). A voluntary cleanup agreement is entered into between the Department of Environmental Quality and the party. This agreement specifies the anticipated land use in order to specify the appropriate cleanup level. Upon successful completion the Department issues a certificate of completion which provides a liability release to the party (its successors and assigns, and future lenders) under certain conditions. Parties responsible for the contamination are not eligible for the release. A MOA has not yet been negotiated with the USEPA.

No formal RBCA or comparable informal process is in place. Applicants have a choice of cleanup standards including: background values, generic risk-based levels, site-specific risk-based levels relying or not relying on institutional controls and others based on consultation with the Department. A RBCA process is in place for petroleum contamination.

No state level financial assistance is available.

Twenty-six sites have entered the program and seven sites have received certificates of completion.

Montana

Montana enacted its Voluntary Cleanup and Redevelopment Act in 1995. The provisions under the Act are administered by the Montana Department of Environmental Quality. The program offers no further action letters and is available to any interested person with the property owner’s permission. A choice of cleanup standards is available, and as of 2000, the state has instituted a formal RBCA process to deal with petroleum contamination. Institutional controls are allowed where appropriate.

Financial assistance is available under the Controlled Allocation of Liability Act and the Orphan Share Fund. Offering reimbursement for expenditures beyond the applicant’s responsibility. Loans are available from the state Board of Investment Programs. Tax incentives have been suggested for consideration by the 2001 legislature.

Twenty-six sites have entered the program, and 13 sites have completed voluntary cleanups of all or a portion of the site.

REGION NINE

California

California does not rely on a single statute for redevelopment but makes use of numerous legislative and administrative reforms, as well as private initiatives, within the state to encourage brownfields redevelopment. However, the primary vehicle is the Department of Toxic Substances Controls (“DTSC”) Voluntary Clean-up Program (“VCP”). Under the VCP a project proponent (which need not be a responsible party) may enter into an agreement with DTSC to remediate or remove the threat of a release, characterize a site, prepare a remedial action plan or removal action work plan, and complete any necessary response actions. The DTSC will provide review, oversight, and approval of site cleanup.  

The program uses site-specific risk-based cleanup standards pegged to EPA Risk Assessment Guidance for Superfund. In addition DTSC has devised a conservative preliminary endangerment assessment which can be done quickly – with a hand-held calculator – to determine if further site evaluation is required. Future liability can be minimized by the issuance of a no further action letter or remedial action certificate. Deed restrictions may be removed if additional cleanup which meets the unrestricted use criteria is performed. California has not entered to a MOA with the USEPA.

Lender liability protection is provided pursuant to a 1997 law exempting from liability for environmental contamination lenders and fiduciaries that do not participate in the management of the property in question.

Prospective purchaser agreements are available with DTSC and they may include a covenant not to sue. DTSC may also issue a clean parcel letter allowing for non-contaminated portions of properties to be developed and put into productive use, while other portions continue to be remediated.

In September 2000, Governor Gray Davis signed into law, the Cleanup Loans and Environmental Assistance to Neighborhoods Program, also known as the CLEAN Program, establishing new financial incentives in the form of $85 million for two low-interest loan programs: 1) for loans of up to $100,000 for preliminary endangerment assessments of underused urban properties (with a 75% repayment waiver if the site proves unfeasible) and 2) for loans of up to $2.5 million per project for additional investigation and site cleanup.

As of December 1999, about 450 projects had entered the VCP with approximately 300 projects completed.

Nevada

Nevada’s Incentives for Voluntary Removal Program was enacted in 1999. The state offers hold harmless or assurance letters which indicate that designated stakeholders will not be held liable if the remediation activity undertaken was conducted and completed according to the approved plan. However the hold harmless letter is not intended to apply to unknown or unidentified site-specific contamination. Potential liability of all participants, including responsible and non-responsible parties, may be reduced through this mechanism. Nevada has not entered into a MOA with the USEPA.

The NDEP Remediation Branch will establish cleanup standards on a case by case basis. The established cleanup standards will be based on the intended, post redevelopment site use. An RBCA process is in place. Institutional controls are not encouraged because they are hard to track and the state has no authority to enforce them.

Professional consultants who oversee remedial activities and certify their completion in accordance with state standards must be licensed with the State of Nevada Certification Program. New technology is encouraged for site assessment and remediation. 

There are currently no state level financial incentives.

No sites are currently in the program, although applications are expected to be processed within the next year.

Arizona

Arizona’s Legislature passed legislation in 2000 to revise the Voluntary Remediation Program (“VRP”) replacing three component programs with a single agency-wide VRP.  This new program encourages parties (including the responsible party) to clean up contaminated sites by increasing cooperation among the Arizona Department of Environmental Quality (“DEQ”), private parties and the public. The program allows for quicker remediation by providing an expedited review of the cleanup. The DEQ provides no further action determinations. 

The VCP elicits community involvement through public notice issued before, during and after the work is conducted. The DEQ allows for pre-approval of work or approval of work after completion of cleanup. Applicants must pay a non-refundable application fee and reimburse the DEQ for program costs.

Financial Assistance is available through a Brownfields Cleanup Revolving Loan Fund, which was set up in 1999. Phase I assessment grants are available on a  competitive basis, with priority given to applicants with pre-established redevelopment and financing commitments. Phase I investigative work is done by DEQ’s staff. In addition, starting in 1999, property used for environmental remediation (determined by DEQ to be “reasonable and necessary”) will be reclassified as Class 8 property with an assessment ratio of 5% of full cash value.

The 2000 legislation provided for a Declaration of Environmental Use Restriction (“DEUR”) that runs with the property title at sites where remediation is to less than residential soil levels. A conditional DEUR may be issued for remediations that rely on the use of institutional controls to meet residential or non-residential soil levels.

Arizona also addresses liability issues through Prospective Purchaser Agreements which guarantee liability protection if proper cleanup is undertaken, thereby avoiding future liability under environmental statutes. Amendments to the Water Quality Assurance Revolving Fund expressly provide authority for the DEQ to make prospective purchaser agreements assignable to subsequent titleholders. The DEQ can also offer covenants not to sue under WQARF and CERCLA. Arizona has not entered into a MOA with the USEPA.

Since 1996, the VRP has reviewed 102 sites with 39 sites receiving letters of completion.

Hawaii

In 1989, Hawaii passed the Environmental Response Law, and by an amendment in 1997, Hawaii created the Voluntary Response Program under the administration of the Department of Health (“DOH”). To be eligible, a party must either be the property owner or have the owner’s consent. To qualify for a waiver of future liability, a party must also meet the definition of a prospective purchaser, which has been defined to include a prospective owner, operator, tenant, developer, lender, or any party who would not otherwise be liable under the Environmental Response Law. To participate in the program once a proposal is approved, the applicant and DOH must enter into a formal agreement. The DOH will oversee the work. Once work is completed, the applicant will receive an official letter of completion for the contaminants addressed. This letter will certify that the site has been properly cleaned up and, to the extent allowed by law, will provide relief from future liability. 

An RBCA-like process is in place, and under it applicants choose from Tier I, II or III action levels. Institutional controls are allowed, but not encouraged, depending on the analysis of remedial action. The program is self-supporting and the applicant must reimburse the state for the cost of evaluating proposals and overseeing the work. Negotiations are underway between the state and USEPA for a MOA.

Seven sites, totalling 60 acres, have entered the program, two sites have completed the program.

REGION TEN

Washington

Washington has implemented a number of programs but the most useful for brownfields redevelopment was established in 1997. The Model Toxics Control Act contains Washington’s Superfund and allows prospective purchasers (excluding responsible parties) and lessors of contaminated property to enter agreements with the State Department of Ecology so as to limit liability for cleanup costs. This protection is extended to subsequent purchasers and is subject to reopeners. There is also provision for limited liability for lenders. The cleanup standard is flexible and takes into consideration future use. The applicant has a choice of cleanup standards, including risk-based standards, although they are not based on RBCA. Institutional controls are allowed as part of the remedy selection. The state has not entered into a MOA with the USEPA.

Financial assistance is available through the Remedial Action Grant Program with up to $5 million available for each project from a $25 million dollar pool. Additionally developers of contaminated lands may qualify for tax credits or other incentives under the economic development program on a case by case basis.

A total of 910 sites have entered the program and 392 sites have completed it.

Oregon

Oregon’s Voluntary Cleanup Program is codified in the Oregon Recycled Lands Act. This Act limits the risk of environmental cleanup liability and institutionalizes risk-based corrective action. The program is governed by prospective purchaser agreements negotiated with the Department of Environmental Quality (the “DEQ”) which provides for a release from future environmental liability. Probabilistic Risk Assessments are used so long as that responsible persons are no longer required to clean up to background or lowest concentration levels. The risk assessment weighs not only the risk that someone could be exposed to, and harmed by, contaminants, but also whether such exposure is likely to occur taking into consideration likely uses. The new approach allows for remedy selection so that, unless the property is a hot spot, the presumption of expensive treatment is removed and permits the use of any remedy that reduces the risk. In fact the Act requires the Department to select the least costly remedy unless there are exceptional circumstances. Oregon does not have a MOA with the USEPA.

Financial assistance is available through a variety of sources. The Capital Access Program offers loan portfolio insurance for environmental evaluations and brownfield development projects. The Credit Enhancement Fund offers loan guarantees for environmental evaluations and brownfield redevelopment projects. The Brownfield Redevelopment Loan Fund can finance environmental evaluations, feasibility studies or site remediation. Special Public Works Fund is available to small local and tribal governments for environmental evaluations. Brownfield Assessment Grants from DEQ may be used at publicly controlled sites. Moreover the City of Portland has its own Brownfield Revolving Loan Fund.

One hundred eighty-five sites have entered the program and 38 prospective purchaser agreements have been signed.

Idaho

Idaho’s Voluntary Cleanup Program exists pursuant to the Idaho Land Remediation Act and is administered by the Department of Environmental Quality. Under this program, certificates of completion and covenants not to sue are available to sites not subject to existing regulations. Sites receiving a covenant not to sue may qualify for a 7-year–50% tax break on the property’s appreciation due to remediation. Idaho has not entered into a MOA with the USEPA.

One four-acre site has entered into the program.

Alaska

In 1996 the Alaska Department of Environmental Conservation (“DEC”) started the Voluntary Cleanup Program. In March 2000 this program was expanded to include a wider variety of low and medium priority sites. This program is very inclusive. Eligible parties include the present or former owner, the operator, a potential purchaser, or a lending institution. The program provides the opportunity for the public to comment. The DEC used an Internet website to notify the public of sites making an application under the program. Compliance with the program is evaluated by the DEC’s review of the Cleanup/Correction Action Final Report. Upon approval, the site will be indicated on the website as closed and the DEC will provide a site closure letter to the applicant.

There is a formal, streamlined RBCA-like process in place featuring a tiered approach that offers a choice of four methods for setting soil cleanup levels: 1) soil cleanup matrix, 2) default cleanup levels protective of ingestion, inhalation, and migration to groundwater, 3) site-specific, and 4) site-specific risk assessment. Alaska offers three standards for water, ranging from potable acquifer quality to risk assessment. Institutional controls are not available. The Alaska statute required the DEC to recover the cost of oversight from responsible persons. Financial assistance is available through cleanup grants for underground storage tanks and the Contaminated Sites Remediation Program Response Fund.

There have been 109 applications for this program and 99 acceptances, four sites have withdrawn and 31 sites have received no further remedial action planned determinations.
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� � HYPERLINK http://www.epa.gov/R5Brownfields/ ��www.epa.gov/R5Brownfields/�


� � HYPERLINK http://www.epa.state.il.us/land/brownfields/ ��www.epa.state.il.us/land/brownfields/�


� � HYPERLINK http://www.state.in.us/idem/olq/brownfields/ ��www.state.in.us/idem/olq/brownfields/�


� � HYPERLINK http://www.deq.state.mi.us/erd/brownfields ��www.deq.state.mi.us/erd/brownfields�


� � HYPERLINK http://www.pca.state.mn.us/cleanup/brownfields.html ��www.pca.state.mn.us/cleanup/brownfields.html�


� � HYPERLINK http://www.epa.state.oh.us/derr.volunt.html ��www.epa.state.oh.us/derr.volunt.html�


� � HYPERLINK http://www.dnr.state.wi.us/org/aw/rr/rbrownfields/beap.html ��www.dnr.state.wi.us/org/aw/rr/rbrownfields/beap.html�


� � HYPERLINK http://www.epa.gov/warth1r6/6sf/bfpages/sfbf.home.htm ��www.epa.gov/warth1r6/6sf/bfpages/sfbf.home.htm�


� � HYPERLINK http://www.adeq.state.ar.us/hazwaste/default.htm ��www.adeq.state.ar.us/hazwaste/default.htm�


� � HYPERLINK http://www.deq.state.la.us/remediation/ias/vcp.htm ��www.deq.state.la.us/remediation/ias/vcp.htm�


� � HYPERLINK http://www.nmenv.state.nm.us/gwb/VRP.html ��www.nmenv.state.nm.us/gwb/VRP.html�


� � HYPERLINK http://www.deq.state.ok.us/waste/brownfie.htm ��www.deq.state.ok.us/waste/sf/brownfie.htm�


� � HYPERLINK http://www.tnrcc.state.tx.us/permitting/remed/vcp/ ��www.tnrcc.state.tx.us/permitting/remed/vcp/�


� � HYPERLINK http://www.epa.gov/region07/brownfields/ ��www.epa.gov/region07/brownfields/�


� � HYPERLINK http://www.state.ia.uslepd/prgrmdsc/vcp/vcp.htm ��www.state.ia.us/epd/prgrmdsc/vcp/vcp.htm�


� � HYPERLINK http://www.kdhe.state.ks.us/ber/remedia/vcswp.html ��www.kdhe.state.ks.us/ber/remedia/vcswp.html�


� � HYPERLINK http://www.dnr.state.mo.us/deq/hwp/hwpvcp.htm ��www.dnr.state.mo.us/deq/hwp/hwpvcp.htm� and � HYPERLINK http://www.ecodev.state.mo.us/cd/finance/brownfield.htm ��www.ecodev.state.mo.us/cd/finance/brownfield.htm�


� � HYPERLINK http://www.deq.state.ne.us/SuperFu.nsf/RAPMA ��www.deq.state.ne.us/SuperFu.nsf/RAPMA�


� � HYPERLINK http://www.epa.gov/region08/land_waste/bfhome/bfhome.html ��www.epa.gov/region08/land_waste/bfhome/bfhome.html�


� � HYPERLINK http://www.cdphe.state.co.us/hm/hmhon.asp ��www.cdphe.state.co.us/hm/hmhom.asp�


� � HYPERLINK http://www.deq.state.ut.us/eqerr/superfnd/vcphome.html ��www.deq.state.ut.us/eqerr/superfnd/vcphome.html�


� � HYPERLINK http://www.deq.state.mt.us/rem/hazwc.htm ��www.deq.state.mt.us/rem/hazwc.htm�


� � HYPERLINK http://www.epa.gov/region09/waste/brown/index.html ��www.epa.gov/region09/waste/brown/index.html�


� � HYPERLINK http://www.dtsc.ca.gov ��www.dtsc.ca.gov�





� � HYPERLINK http://www.state.nv.us/ndep/bca/brownfld.htm ��www.state.nv.us/ndep/bca/brownfld.htm�


� � HYPERLINK http://www.adeq.state.az.us/environ/waste/capdev/voluntary/index.html ��www.adeq.state.az.us/environ/waste/capdev/voluntary/index.html�





� � HYPERLINK http://www.hawaii.gov/doh/eh/heer/vrp.html ��www.hawaii.gov/doh/eh/heer/vrp.html�


� � HYPERLINK http://www.epa.gov/r10earth/index.htm ��www.epa.gov/r10earth/index.htm�


� � HYPERLINK http://www.ecy.wa.gov/programs/tcp/vcp/Vcpmain.htm ��www.ecy.wa.gov/programs/tcp/vcp/Vcpmain.htm�


� � HYPERLINK http://www.deq.state.or.us/wmc/cleanup/brn0.htm ��www.deq.state.or.us/wmc/cleanup/brn0.htm�


� � HYPERLINK http://www.state.id.us/deq/waste/waste1.htm ��www.state.id.us/deq/waste/waste1.htm�


� � HYPERLINK http://www.state.ak.us/local/akpages/ENV.CONSERV/dspar/csites/index.htm ��www.state.ak.us/local/akpages/ENV.CONSERV/dspar/csites/index.htm�
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